Copyrighted Material American Indians and State Law
Sovereignty, Race, and Citizenship, 1790-1880
By Deborah A. Rosen

CONTENTS

I

Preface ix

Introduction: The Colonial Foundations of Indian Policy ...1

PART ONE: SOVEREIGNTY

1. Tribal Sovereignty and State Jurisdiction ........c.ccceeveccuennne 19

2. The State Sovereignty Argument for Local Regulation ....... 51

PART TWO: RACE

3. Slavery, the Law of Nations, and Racial Classification ......... 83
4. Indians and Racial Discrimination 102
5. Debating Race, Culture, and Political Status ........c.ccccceunue 128

PART THREE: CITIZENSHIP

6. State Citizenship by Legislative ACtion .........cccccecccccencne 155
7. The Politics of Indian Citizenship 180
Conclusion: State Law and Direct Rule over Indians ........ 202
Appendix 219
Notes 225
Bibliography 299
Index 327
TABLES
1. State laws pertaining to Indians, 1790-1880 .....c.ccccceervrurunnne. 54

2. State constitutions and the right of suffrage, 1787-1880 .... 126



Copyrighted Material American Indians and State Law
Sovereignty, Race, and Citizenship, 1790-1880
By Deborah A. Rosen

PREFACE

>’

During the century following the end of the Revolutionary War, the states
governed American Indians in a variety of ways, belying the common
assumption that Indian policy and regulation in the United States was
exclusively within the federal government’s domain. With support from
judges who accepted justifications based on state sovereignty, state leg-
islatures extended their authority over Indians in two stages. During the
early national period, states began regulating Indians, as well as whites’
interactions with Indians. After the Civil War a number of states took the
next step and bestowed citizenship rights on Indians. Some states simply
imposed citizenship on all resident Indians; others offered political rights
on a basis that was both selective and elective, that is, available only to
certain Indians deemed suited to citizenship and granted only upon the
request of the individual Indian. In parallel fashion—though necessarily
relying on different constitutional arguments—western territories also
took on local management of Indians and determined the extent to which
Indians would be made part of the political community. These state and
territorial actions constituted significant advances toward incorporating
Indians into American society and imposing direct rule over them.!

Thus, local governments took the lead in addressing key questions aris-
ing from the presence of Indians in territory over which whites claimed
domination: Should Indians be permitted to remain in white settlement
areas, and if so, should their autonomy be respected? Should Indians be
subjected to obligations and laws defined by the white community? Should
they have the privileges of membership in that community? Once admit-
ted as members of the community, how should they be classified in the
existing racial hierarchy? The states’ answers to these questions between
1790 and 1880 set important precedents for American Indian policy. How
state and territorial officials approached these issues, and how they justi-
fied their resolution, is the focus of this book.
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The one-sided manner in which the states posed these questions
brushed aside the crucial underlying jurisdictional question and imagined
the possibility of only one answer: The European discourse of conquest
provided the foundation for whites’ continuing presumption that they
held legitimate authority over Indians and their land. The belief was so
entrenched that white Americans rarely questioned it. Thus, when states
sought access to Indian territory and resources or wanted to exert con-
trol over Indians, they represented the federal government as the main
barrier, ignoring the possibility that tribal sovereignty might reasonably
present any legal or moral obstacle. Repeatedly, state officials injected the
language of states’ rights into debates about the status of Indians within
state boundaries. They placed questions of their authority over Indians
within the framework of federalism. This approach not only provided them
with considerable constitutional leverage in matters relating to Indians but
also had the potential to reinforce state sovereignty arguments made in
closely related contexts, such as defending against federal interference with
slavery, asserting the right to grant or withhold state citizenship rights, and
resisting federal civil rights legislation.

State officials assumed not only that American legislatures had inherent
authority to enact laws governing Indians but also that American courts
were the sole appropriate judicial forums for discussing matters involving
whites and Indians, and that Indian voices and opinions were not neces-
sary or relevant to consider as part of the decision-making process. A state’s
course of action was determined by its particular economic and political
interests, and questions of how Indians should be treated were often shaped
by whites’ racial and cultural prejudices. State lawmakers and judges had
little incentive to weigh Indian perspectives or inherent rights when they
made their case for authority over Indians. But that did not mean they did
not take into account the reality of the Indian presence and Indian resis-
tance; they had to consider such factors in practice, even if they did not
always speak openly about them. Because the subject of this book is state
and territorial policies, laws, and judicial decisions pertaining to Indians,
most of the primary sources were written and produced by white govern-
ment officials. However, it is important not to treat government policy as
a unilateral matter in which Indian voices played no part, nor as merely
an abstract topic that excludes the relevance of Native American experi-
ences. During the period under study, Indians spoke out vehemently on
such issues as Indian status and land rights. Indians expressed themselves
in courtroom proceedings, public speeches, and printed publications, as
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evidenced in the criminal cases at the heart of the book’s discussion of the
issue of tribal sovereignty and state jurisdiction in chapter 1. Indian per-
spectives were also voiced during legislative hearings, as shown in the later
analysis of nineteenth-century debates over whether states should grant
citizenship to Indians.

The two main themes of this book—the decentralized nature of much
of American Indian policy, and the gradual local assertion of direct rule
over Indians—necessitate a focus on state and territorial law. Because of
that focus, federal legislation, treaties, and judicial opinions receive little
attention here. Since federal government policy provided a broader con-
text in which state officials acted, brief discussion of a few federal cases and
statutes relating to the issue of state authority is unavoidable. An attempt
has been made, however, to minimize discussion of U.S. government poli-
cies and decisions—even if they were important to the development of
U.S.—Indian relations—in order to retain a primary focus on what was
happening at the local level.

Despite the pervasiveness of state regulation of Indians, there are few pub-
lications focusing on state Indian policies, laws, and court cases in the
period from 1790 to 1880 (or, for that matter, the period from 1880 to the
present). In fact, in a recent review essay, Donald Fixico concluded that
“[t]he question of state-tribal relations has been seriously understudied.”
Likewise, few scholars have examined local regulation of Indians in U.S.
territories during that era. Studies of white-Indian government relations
have concentrated overwhelmingly on the Indians’ relations with the fed-
eral government. It is understandable that scholarly studies have focused
on federal law and policy, since relations with Indian tribes is officially a
matter delegated to the federal government. As Vine Deloria and Clifford
Lytle point out, “[t]here is no inherent power in any of the fifty states to
deal with Indians at all.”* Nevertheless, the states have extensively regulated
Indians throughout American history.

Where the topic of state Indian law between 1790 and 1880 is mentioned
in scholarly publications, it tends to be peripheral to the author’s main
focus. However, books and articles on some related subjects, either in the
same time period or in a different one, can provide useful information and
context. In particular, scholarship on the following topics can be relevant:
nineteenth-century federal law, Indian dispossession, and the historical
roots of present-day Indian land claims. Examples of prominent publica-
tions in each field are discussed in turn.
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Some broad studies of nineteenth-century federal law pertaining to
Indians indirectly touch on the role of the states. Although such scholar-
ship rarely addresses issues of state law explicitly, historical themes and pat-
terns identified by scholars of federal law are also evident in the history
of state law. Moreover, some principles of U.S. law have implications for
the authority of the states in Indian matters. Thus the scholarship on fed-
eral law is pertinent to this book on the states. For example, in a power-
ful book entitled American Indian Sovereignty and the U.S. Supreme Court:
The Masking of Justice, David Wilkins explains how the Supreme Court’s
decisions pertaining to Indians have been “characterized by self-interest,
political expediency, and cultural arrogance.” Those are qualities that also
typify state court opinions. Also evident in state government approaches
to Indians is the European-derived colonizing legal discourse that histori-
cally has shaped and justified federal Indian law, as described by Robert
Williams in The American Indian in Western Legal Thought: The Discourses
of Conquest. This mythic intellectual framework, which subordinates and
ignores contrary Indian visions of justice, has affected legislative and judi-
cial decision making at both the state and the federal level. Other scholarly
publications focus on the contractual nature of tribes’ historical relation-
ship with the United States, which logically should preclude unilateral state
and federal regulation of Indians. For example, David Wilkins’s discussion
of the “reserved rights doctrine”—the principle that Native peoples reserve
and retain all rights that they have not expressly relinquished—should apply
equally to their interactions with individual states as it does to their interac-
tions with the United States (see “From Time Immemorial: The Origin and
Import of the Reserved Rights Doctrine”). Works that emphasize the treaty
process as the only appropriate manner in which to work out the terms
of the relationship between the United States and Indians, such as David
Wilkins and Vine Deloria’s Tribes, Treaties, and Constitutional Tribulations,
have even stronger negative implications for state authority over Indians.
Since only the federal government has constitutional power to make trea-
ties, adherence to Wilkins and Deloria’s principles would presumably go a
long way toward protecting tribal sovereignty, lodging American negotiat-
ing authority exclusively with the federal government and preventing the
states from meddling in Indian affairs.* Although state law is not the main
focus of these important studies, the studies do make points that are rel-
evant to analysis of the states’ statutes and judicial decisions.

Two major studies that have federal law as their main focus do directly
address important issues relating to state jurisdiction over Indians. First,
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in American Indians, American Justice, Vine Deloria and Clifford Lytle
point out the federal government’s acknowledged obligation to serve as
a shield against states’ attempts to apply their laws within Indian terri-
tory; they also discuss Indians’ rights and benefits that states must offer
equally to Indians as to others. When Indians have taken their disputes
to court, the authors find, they tend to gain more supportive decisions
from federal forums than in the states, though federal courts have not been
entirely consistent or successful in protecting Indians from state intru-
sions. Deloria and Lytle conclude that cultural differences, racial prejudice,
and economic competition have often resulted in tense Indian-state rela-
tionships over the course of American history. Second, David Wilkins and
Tsianina Lomawaima’s book Uneven Ground: American Indian Sovereignty
and Federal Law devotes a chapter to analyzing the clauses in late-nine-
teenth-century western state constitutions, state enabling acts, and territo-
rial acts that explicitly precluded state or territorial authority over Indians
and Indian lands. Of the eleven state constitutional disclaimer clauses,
only one (Kansas, 1861) was enacted during the period under study in this
book, but Wilkins and Lomawaima’s discussion of the broader historical
and current problems in state-tribe relationships is highly pertinent. They
conclude that state attempts to regulate Indians often violate disclaimer
clauses, and there needs to be more vigorous enforcement of those state
constitutional provisions. The authors also make the more general point
that, absent Indian consent, states have no constitutional justification for
imposing their jurisdiction on Indian tribes, and even in the absence of
disclaimer clauses, such imposition conflicts with tribal sovereignty, treaty
provisions, and federal authority under the Constitution.’

Scholarship examining Indian dispossession during the period under
study also often contains material that is relevant to the study of state law,
even though such studies sometimes concentrate more on federal policy-
making than on the states and usually do not focus specifically on legal
matters. Particularly fine examples of monographs in that category are
David Wishart’s An Unspeakable Sadness: The Dispossession of the Nebraska
Indians, and Craig Miner and William Unrau’s The End of Indian Kansas:
A Study in Cultural Revolution, 1854—1871. These books describe the roles of
federal Indian agents, missionaries, fur traders, railroad and timber com-
pany employees, land speculators, and Natives themselves in the dispos-
session of Indians during the nineteenth century; they also comment on
the function of state and territorial officials in the process, though that is
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not their main focus. A book that concentrates more on the state govern-
ment’s policies relating to Indian removal, while also providing insights on
the role of private interests, is Laurence Hauptman’s outstanding study of
Indian policy in New York, Conspiracy of Interests: Iroquois Dispossession
and the Rise of New York State.®

Studies of Indian dispossession can be relevant even if they focus on
a time period that precedes the focus of this book. An important exam-
ple of pertinent colonial American history is Jean O’Brien’s Dispossession
by Degrees: Indian Land and Identity in Natick, Massachusetts, 1650-1790,
which describes how Massachusetts dislodged Indians from their land in
a way that set relevant precedents for the early national and antebellum
eras. As O’Brien points out, “much of what occurred in relations between
Indians and English colonizers prefigured later developments in U.S.
Indian policy. . . . Reservations, removal, and allotment . . . , and at least
the semblance of the notion of a trust relationship all can be found in one
form or another in colonial Massachusetts.”” Studies of tribes that have
retained their territory, or at least a portion of it, during and after the colo-
nial period are just as relevant. For example, James Merrell’s The Indians’
New World: Catawbas and Their Neighbors from European Contact through
the Era of Removal examines how the Catawbas adapted to the presence of
English colonists and survived on their South Carolina land into the nine-
teenth century.®

In addition, studies of present-day land claims incorporate some rel-
evant history from the early national and antebellum periods. Studies
of Massachusetts Indians’ claims are particularly notable, such as Jack
Campisi, The Mashpee Indians: Tribe on Trial; Paul Brodeur, Restitution: The
Land Claims of the Mashpee, Pasamaquoddy, and Penobscot Indians of New
England; Robert N. Clinton and Margaret Tobey Hotopp’s article “Judicial
Enforcement of the Federal Restraints on Alienation of Indian Land: The
Origins of the Eastern Land Claims”; and essays about the Mashpees
by James Clifford, Francis G. Hutchins, Jack Campisi, and Jo Carrillo in
Readings in American Indian Law: Recalling the Rhythm of Survival. Similar
publications examine ongoing New York Indians’ land claims, such as
Iroquois Land Claims, a collection of essays edited by Christopher Vecsey
and William A. Starna that contains significant historical content per-
taining to New York state policy during the early national period. Articles
examining other present-day challenges to state law—most notably Robert
B. Porter’s “Legalizing, Decolonizing, and Modernizing New York State’s
Indian Law”—also provide highly relevant context.’
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Although the publications in these three areas—federal policy, Indian
dispossession, and land claims—provide some useful material, they do
not focus on state and territorial Indian regulation, leaving much of the
terrain unexplored. However, there are some notable exceptions, books
and articles that are beginning to fill this critical gap in the literature on
state and territorial law pertaining to Indians between 1790 and 1880. Tim
Alan Garrison broke important ground by devoting a book to state court
decisions relating to Indians, a subject that has received almost no schol-
arly attention. His 2002 monograph, The Legal Ideology of Removal: The
Southern Judiciary and the Sovereignty of Native American Nations, is a
superb in-depth analysis of three key southern court cases (accompanied
also by discussion of the two famous federal cases) relating to Cherokee
and Creek status under Georgia, Alabama, and Tennessee law in the 1830s.
The book is a vital corrective to the dominant scholarly focus on U.S.
Supreme Court cases. For the Cherokees in the 1830s, it was actually the
state court decisions, rather than the Supreme Court’s opinions, that were
more influential and had greater impact in practice.'

Like The Legal Ideology of Removal, Brad Asher’s Beyond the Reservation:
Indians, Settlers, and the Law in Washington Territory, 1853-1889 focuses
on local courts’ role in managing relations with Indians. However, while
Garrison analyzes the resolution of legal issues in appellate courts, Asher
concentrates on actual stories of individual Indians in trial courts. He
makes an important contribution in explaining the ways in which Indians
came to fall under the local jurisdiction of whites. Asher makes it clear that
even though America’s western territories were formally subject to rules
and regulations of Congress, and even though most Indians there were
formally confined to reservations and under federal administration, in
practice the boundaries between Indians and whites were porous, there
was considerable interaction between the two groups, and local bodies
exercised significant regulatory and adjudicatory jurisdiction over Indians.
His book substantiates the principle that territorial legislatures and terri-
torial courts were both local institutions, and they exercised functions that
paralleled those of their counterparts in the states."

Several shorter scholarly works also address the issue of law in the
states. The importance of looking at local actors when studying Indian
law and policy is demonstrated in an article by Cynthia Cumfer. Writing
about Indian policy in Tennessee, Cumfer analyzes the evolution of fron-
tier settler and Cherokee perspectives on Indian-white relations and Native
sovereignty during the early national period and examines how the intel-
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lectual developments affected state policymaking. Focusing on a later peri-
od, Ann Marie Plane and Gregory Button also examine policymaking in a
single jurisdiction. On the weighty issue of Indians’ citizenship status in
the states, their article on ethnicity issues underlying the Massachusetts
Indians Enfranchisement Act makes a rare contribution. Finally, although
the issue of Indians’ position under state civil and criminal laws in ear-
ly United States history has not yet received any comprehensive scholar-
ly treatment, Sidney Harring has made a significant contribution in the
background chapter in his study of the 1883 case Ex parte Crow Dog. The
second chapter of that book begins with the 1830 Cherokee case Georgia v.
Tassels and then proceeds to survey the extent of state criminal jurisdiction
over Indians in the nineteenth century."

These books on federal policy, Indian dispossession, land claims, remov-
al cases in the southeast, and trials in Washington Territory, as well as the
articles relating to Indian policy, provide useful information and models
for the study of state and territorial law in early American history.

This book examines the law pertaining to the status and rights of Native
Americans in the states and territories from 1790 to 1880, analyzing poli-
cymaking and judicial decision making at the local level. The introduction
provides a foundation by describing Spanish and English approaches to
Indian policy during the colonial period and explaining how the United
States relied on similar theories after the American Revolution. Following
that introduction, the central portion of the book is organized around
three topics: part 1 focuses on “Sovereignty,” part 2 on “Race,” and part
3 on “Citizenship.” In the first part, chapters 1 and 2 address how Indians
and whites in New York and Georgia viewed the issue of tribal sovereign-
ty, describe the manner in which state legislatures regulated Indians, and
consider the way judges throughout the country relied heavily on state sov-
ereignty arguments to justify such regulation. In part 2, chapters 3, 4, and 5
assess how the issue of race was handled in courtrooms, legislative cham-
bers, and constitutional conventions. The first two chapters in this part
of the book evaluate the ways in which state legislatures treated Indians
as a distinct racial group and explore racial issues arising in Louisiana
and other state courts, especially disputes over racial classification, suits
for freedom based on maternal Indian ancestry, and disagreements over
how the Civil Rights Act of 1866 and the Fourteenth Amendment affect-
ed laws that discriminated against Indians on the basis of race. Chapter
5 then analyzes shifts in the rhetoric of race, culture, and political status
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during the debate over Indian political rights in Michigan and Minnesota
constitutional conventions spanning from 1835 to 1867. The third part of
the book studies the politics of Indian citizenship rights in one eastern
and one western jurisdiction. Specifically, chapter 6 appraises the process
by which Indians were declared citizens by the Massachusetts legislature,
including the perspectives of whites and Indians in the commonwealth,
while chapter 7 examines battles in the executive and judicial branch over
Pueblo Indian citizenship in the Territory of New Mexico. Finally, the con-
clusion brings together the themes of the book and analyzes some of the
larger patterns evidenced by the material discussed in chapters 1 through 7,
focusing particularly on the important role of the states and territories in
extending direct rule over Indians.

I am very grateful for the thoughtful and knowledgeable input of the anon-
ymous readers for the University of Nebraska Press; they provided invalu-
able suggestions for improving my book manuscript. I also appreciate the
contributions of the editors and staff at the University of Nebraska Press
in bringing this book to publication. In addition, chapter 7 of the book,
which was previously published in slightly different form as an article in
the New Mexico Historical Review, benefited greatly from the judicious
advice offered by the journal’s editor, Durwood Ball.

I appreciate the archival assistance provided by Marie Windell and
John Kelly of the Special Collections Department of the Earl K. Long
Library at the University of New Orleans and by José L. Villegas Sr. of
the New Mexico State Archives and Records Center. Lafayette College
students Robert Alessi, Tiffany Blakey, Phillip Dudley, Andrea Kotrosits,
and Michael Sparrow provided useful research assistance through their par-
ticipation in the Excel Scholar program. I am also thankful for the superb
service I received from the Interlibrary Loan Department of Skillman
Library at Lafayette College.
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